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Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-10703
V.

ROBERT H. GREEN

Respondent .
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CPI Nl ON AND ORDER

Bot h respondent and the Adm ni strator have appeal ed from
the oral initial decision issued by Adm nistrative Law Judge
Jerrell R Davis at the conclusion of an evidentiary hearing held
on Novenber 30, 1990.' In that decision the |aw judge held that

respondent's gear-up landing of a Piper Arrow with one passenger

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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aboard was careless, and in violation of 14 CF.R 91.9,7 but
that no sanction should be inposed (the Adm ni strator had sought
a 30-day suspension of respondent's private pilot certificate).

The record reveals that, at approximately 9:30 p.m on March
26, 1989, when respondent was approximately five mles fromthe
Long Beach Airport (where he had been cleared to land), his
aircraft experienced a total loss of electrical power. As a
result, respondent lost all lights in the aircraft and all radio
contact with the Long Beach air traffic control (ATC) tower.?
| medi ately before the power | oss, respondent had been advi sed by
the local controller to keep his speed up due to a jet which was
comng in behind himfor a | anding on the sanme runway.

Respondent had apparently been attenpting to | ower the

| andi ng gear when the power |oss occurred.® Respondent's

2 Section 91.9 [now recodified as § 91.13(a)] provided:
§ 91.9 Careless or reckless operation.

No person may operate an aircraft in a careless or
reckl ess manner so as to endanger the life or property of
anot her.

8 Controllers working in the Long Beach tower testified that
when respondent |ost electrical power five mles out, the data
bl ock associated wth the transponder readout fromrespondent's
aircraft was lost, but that the location of the aircraft was
still visible on the radar scope.

* Al t hough respondent clainmed that i mediately before | osing
power he saw three green lights on his panel, which would
indicate that the gear was fully extended, the |aw judge rejected
that statenent in |ight of expert testinony which convinced him
that it would be inpossible for the lights to cone on unless the
gear was in fact extended. (Tr. 306.) In any event, respondent
concedes that after the power failure he was not sure whether the
gear was extended.
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passenger testified that thirty seconds before |anding,?
respondent, who had been "fiddling" with sonething, told her that
he did not know whether he could get the |anding gear down. (Tr.
179-80.) Ten seconds before | anding, respondent told her they
woul d not know if they had gear until they touched down and that
she should get ready to run. Neither respondent nor his
passenger was injured in the gear-up |anding but the aircraft was
damaged. Respondent paid approximately $7,000 of the total cost
of repairs (the remai nder was covered by insurance).

On appeal, respondent argues that his decision to |and was a
proper response to an energency situation and that any viol ation
shoul d therefore be excused by 14 C.F.R 91.3(b).° Respondent
asserts that, in light of the circunstances (he was non-
instrunment rated, it was night, he had lost all lights and radio
power), going around would have involved a greater risk of hazard
than | anding gear up. He also asserts that there was not enough
time between his |oss of electrical power and touchdown to
conpl ete the energency procedures required to | ower the gear

manual | y. Accordingly, respondent argues, the law judge erred in

> The Administrator's expert testified that the plane would
have been approximately two thirds of a mle fromthe runway at
that time. (Tr. 89.)

® Section 91.3(b) states:

891.3 Responsibility and authority of the pilot in command.

(b) I'nan in-flight enmergency requiring i medi ate
action, the pilot in command may deviate fromany rul e of
this part to the extent required to neet that energency.
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finding that a go-around or i medi ate activation of the energency
gear extension nmechani smwere viabl e options.

The Adm ni strator appeals fromthe | aw judge's finding that
no sanction was required in this case, arguing that a sanction
shoul d be inposed in order to encourage all pilots to exercise
vigilance to avoid this type of incident. The Adm nistrator
asserts that this case is different fromprior gear-up |anding
cases where no sanction was inposed in that this respondent knew
his gear might not be down but |anded nonetheless.” The
Adm ni strator asks us to reinstate the 30-day suspension sought
in the conplaint.

For the reasons discussed below, we affirmthe | aw judge
i nsofar as he found respondent’'s gear-up landing to be in
violation of section 91.9, but reverse his choice of sanction.

We have concl uded that a 15-day suspension of respondent's
private pilot certificate is appropriate in this case.

There is no question that respondent was faced with a
difficult situation: on five-mle final, having just been told by
ATC to keep his speed up, he lost all electrical power while

attenpting to |ower the landing gear, and was required to fly the

" The Administrator cites three cases where no sanction was
i nposed for a gear-up landing: Admnistrator v. Struve, 3 NISB
1908 (1979) (pilot landing on dirt Tanding strip on his farm
becane distracted by chem cal applicator rig at approach end of
runway and forgot to |lower gear); Adm nistrator v. Jennings, 2
NTSB 715 (1974) (pilot thought he had pushed gear toggle swtch
into proper position and thus believed | anding gear was down);
and Adm nistrator v. MCarthney, 2 NTSB 1531 (1975) (pilot whose
attention was focused on a lateral control problemfailed to
| oner gear, but the Adm nistrator did not appeal fromthe | aw
judge's inposition of no sanction).
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aircraft wwth one hand and hold a flashlight with the other.
However, we are not persuaded that these circunstances justified
respondent’'s decision to imediately |land the plane in spite of
hi s doubts as to whether the gear was extended. Assum ng
arguendo that these circunstances could be considered an in-
flight enmergency, respondent's gear-up landing is not the sort of
deviation fromthe rules contenplated by section 91.3(b) since it
was not necessary or required to neet that energency. I|ndeed,
rather than alleviating respondent's difficulties, his gear-up
| andi ng nerely added to them

We agree with the law judge that, in view of where the power
| oss occurred (approximately five mles fromthe airport), "had
[ respondent] been sufficiently know edgeabl e of the gear-down
energency | anding procedure [he] would have had anple tinme to
initiate that procedure while continuing his approach.” (Tr.
306.) Unrebutted expert testinony indicated that, once the
aircraft is slowed to the required speed (88 knots), the
ener gency gear extension procedure takes only 10-15 seconds.
(Tr. 104-5, 134.) Wiile we recognize that respondent m ght have
been reluctant to slow the aircraft fromhis speed of 100 knots
to 88 knots because he had been told by the controller that there
was a jet comng in behind himand he shoul d keep his speed up,
we are conpelled to note that, with both airplanes on the
controller's radar, respondent and the jet were placed in far
great er danger by respondent's disabled aircraft on the runway

(follow ng his gear-up landing) than it would have been by a
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monmentary sl owdown in respondent's approach speed.

We al so agree wwth the | aw judge that, if respondent was
unabl e or unprepared to execute the enmergency gear extension
procedure when he first realized his gear m ght not be down, he
shoul d have gone around and prepared to use the energency
procedure on his next | anding.

In sum we conclude that respondent's conduct in this case
was careless and in violation of section 91.09.
On the issue of sanction, the | aw judge stated that

respondent had "suffered chagrin and enbarrassnent,” noting that
he was required to undergo a renedi al re-exam nation pursuant to
section 609 of the Federal Aviation Act (49 U S.C. 1429), and
t hat respondent paid approximately $7,000 for repairs to the

aircraft. Citing |anguage from Administrator v. Struve,® a case

where no sanction was inposed for a gear-up |anding, the | aw
j udge concl uded that a suspension of respondent's certificate
woul d | ack any value as a deterrence to himor to others and
woul d be counterproductive and unfair. (Tr. 307.)

We have, in the past, approved the inposition of no sanction
in gear-up | andi ng cases, based in part on the rationale that the

expense of aircraft repairs and professional humliation

8 In Struve, at 1909, we noted that "the consequences of a
gear-up landing are direct, immedi ate and certain: danmage to the
pl ane and the resulting cost of repair"” and that "[t] hese
consequences provide, in effect, an extrenely practicable
deterrent.” W concluded, however, that we would have to "dea
with each gear-up | anding case on an ad hoc basis, considering
its individual circunstances in |light of precedent, in order to
determ ne whether a suspension is necessary."
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constitute a sufficient deterrent to that pilot and others.

Adm nistrator v. Jennings, 2 NTSB 715 (1974); Admi nistrator v.

Struve, 3 NTSB 1908 (1979). Nonetheless, as we said nore
recently in Adm nistrator v. Burkhead, 5 NTSB 1866, 1868 (1987),

gear-up | andings continue to occur and, in our view, "sonme

sanction is necessary to encourage all pilots to exercise

vigilance to avoid this type of mshap." W stand by this view
Furthernore, we cannot ignore the fact that this case is unlike

Jenni ngs and Struve (where the pilots were unaware that the gear

was not |owered) in that respondent nmade a conscious choice to

| and when he knew he m ght not have | andi ng gear.

Accordi ngly, although we recogni ze that respondent paid
approximately $7,000 toward the cost of repairs and may feel that
he requires no further deterrent, we believe that sonme sanction
IS necessary in order to encourage hei ghtened vigilance anong al
pilots. However, we do not believe that the 30-day suspension
sought by the Admnistrator is necessary in this case. W have
determ ned that a 15-day suspension is nore appropriate, and is

supported by precedent.?®

9 See Administrator v. Burkhead at 1868 and Admini strator v.

Cidal e,” 3 NTSB 2199 (1979).



ACCORDI NGY, IT I S ORDERED THAT:

1. Respondent's appeal is denied;

2. The Adm nistrator's appeal is granted in part;

3. The initial decision is affirnmed, except as to sanction; and
4. The suspension of respondent's private pilot certificate
shal | comrence 30 days after the service of this opinion and

order. °

VOGT, Chairnman, LAUBER, HART and HAMVERSCHM DT, Menbers of the
Board, concurred in the above opinion and order. Vice Chairnman
COUGHLI N di d not concur.

1 For the purpose of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



